STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS
PETER J. SOTQ
Petitioner,
Case No. 05-1241

VS.

DEPARTMENT OF FI NANCI AL
SERVI CES,

Respondent .
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RECOVMENDED ORDER

Adm ni strati ve Law Judge (ALJ) Dani el Manry conducted the
adm ni strative hearing of this case, on June 8, 2005, in
Ol ando, Florida, on behalf of the Division of Adm nistrative
Hear i ngs ( DOAH) .

APPEARANCES

For Petitioner: Peter J. Soto, pro se
14028 Island Bay Drive, Apartnment 103
Ol ando, Florida 32828

For Respondent: Dana M Wehle, Esquire
Depart ment of Fi nancial Services
612 Larson Buil di ng
200 East Gaines Street
Tal | ahassee, Florida 32399

STATEMENT OF THE | SSUE

The issue in this proceeding is whether Respondent should
deny Petitioner's application for |icensure as a general |ines

i nsurance agent on the grounds that Petitioner was convicted of



a crinme of noral turpitude that is punishable by nore than one
year of inprisonnent and conmtted a material m sstatenment or

m srepresentation within the neani ng of Subsections 626. 611(2)
and (14), and 626.621(8), Florida Statutes (2003), and Florida
Adm ni strative Code Rules 69B-211.042(21)(s) and 69B-211. 042(2).

PRELI M NARY STATEMENT

On June 23, 2004, Petitioner submtted a |icense application
to Respondent. By letter dated January 20, 2005, Respondent
notified Petitioner that Respondent proposed to deny the |icense
application. Petitioner tinely requested an adm nistrative
heari ng, and Respondent referred the matter to DOAH to conduct the
adm ni strative hearing.

The ALJ conducted the hearing by videoconference. Petitioner
and the court reporter participated in the hearing in Ol ando,

Fl orida. Respondent and the ALJ partici pated by vi deoconference
from Tal | ahassee, Fl orida.

At the hearing, Petitioner testified and submtted no
exhibits for adm ssion into evidence. Respondent presented the
testinmony of Petitioner and submtted six exhibits for adm ssion
into evidence. The identity of the wi tnesses and exhibits and
any attendant rulings are reported in the one-vol une Transcri pt
of the hearing filed with DOAH on June 20, 2005.

Respondent tinely filed its proposed recommended order

(PRO on July 1, 2005. Petitioner did not file a PRO



FI NDI NGS OF FACT

1. Respondent is the state agency responsible for the
i censure of insurance agents in the State of Florida, pursuant
to Chapter 626, Florida Statutes (2004). On June 23, 2004,
Petitioner electronically filed (on-line) a conpleted
application for licensure as an agent authorized to sel
resident life, variable annuity, and health insurance (the
license).
2. In the on-line application, Petitioner answered "no" to
the foll ow ng question:
[i]n the past 12 nonths, have you been
arrested, indicted, or had an Information
filed agai nst you or been ot herw se charged

with a crine by any | aw enforcenent

authority anywhere in the United States
oL ?

3. On May 19, 2004, Petitioner was arrested in New York
for grand larceny, a third degree felony in that state. The
all egations were that Petitioner received unenploynent benefits
fromthe State of New York after Petitioner found enpl oynent.

4. The State of New York eventually convicted Petiti oner
on one count of grand larceny in the third degree. The sentence
pl aced Petitioner on probation for five years and required
Petitioner to pay restitution in the amount of $11,573.57.
Petitioner is not scheduled to be released from probation until

Decenber 1, 2009.



5. Petitioner's failure to disclose the arrest in New York
is a mterial msstatement within the neani ng of Subsection
626.611(2), Florida Statutes (2003). The arrest in New York
occurred within approxi mtely 35 days of the date that
Petitioner submtted the application. A preponderance of the
evi dence does not support a finding that the failure to disclose
the crimnal history on the application was inadvertent.

6. Petitioner knew, or should have known, the inportance
of accurate answers to questions on the Iicense application.

The final section of the on-line application, entitled
"Applicant Affirmation Statenent" contained the foll ow ng
| anguage:
Whoever knowi ngly makes a fal se statenent in
witing wwth the intent to mslead a public
servant in the performance of his/ her

official duty shall be guilty of a
m sdeneanor of the second degr ee.

* * *

Under penalties of perjury, | declare that I
have read the foregoing application for
license and that the facts stated in it are
true. | understand that m srepresentation
of any fact required to be disclosed through
this application is a violation of The

Fl orida I nsurance and Adm nistrative Codes
and may result in the denial of ny
application and/or the revocation of ny

i nsurance |icense(s).

7. The material msstatenent or m srepresentation of the

arrest history of Petitioner was an intentional, false



statenent. Petitioner knew that the answer he supplied in the
application was not true. The failure to disclose the arrest
was a reckless and careless act. The false statenent evinces a
"l ack of fitness or trustworthiness to engage in the business of
i nsurance” within the neani ng of Subsection 626.611(7), Florida
Statutes (2003).

8. Petitioner has now been convicted of a felony that is a
crime of noral turpitude. The preponderance of evidence does
not support a finding that the crime is punishable by
i mprisonnent for one year or |ess.

9. Petitioner is on probation through Decenber 1, 2009.
After a final order denying the application, Petitioner is
subject to the presunption and waiting periods prescribed in
Fl ori da Adm nistrative Code Rule 69B 211.042(6).

CONCLUSI ONS OF LAW

10. DOAH has jurisdiction over the parties and subject
matter of this proceeding. 88 120.569 and 120.57(1), Fla. Stat.
(2003). DQAH provided the parties with adequate notice of the
adm ni strative hearing.

11. Petitioner bears the ultimte burden of proving

entitlenent to a license. Florida Departnment of Transportation

v. JJWC Co., Inc., 396 So. 2d 778 (Fla. 1st DCA 1981).

Petitioner nmust show by a preponderance of the evidence that he



satisfied relevant statutory criteria for the license.
Petitioner failed to satisfy his burden of proof.

12. Petitioner was convicted of a crine of noral turpitude
defined in Florida Admnistrative Code Rule 69B-211.042(21)(s). A
preponder ance of the evidence does not support a finding that the
crime is punishable by inprisonnment of one year or |ess.

13. The denial of the application is nmandatory. |In relevant
part, Subsections 626.611(2) and (14), Florida Statutes (2003),
provi de that Respondent "shall deny" the application of Petitioner
if Petitioner has been found guilty of a crine of noral turpitude
that is punishable by nore than one year inprisonnent.

14. Subsection 626.621(8), Florida Statutes (2003), also
gi ves Respondent discretionary authority to deny the |icense
application upon a finding that Petitioner has been convicted of a
crime that is punishable by nore than one year of inprisonnent. A
preponder ance of the evidence does not support a finding that the
denial of the license is an abuse of discretion.

15. The failure to disclose a recent arrest in the
application was a material m sstatenent within the nmeaning of
Subsections 626.611(2) and (14), Florida Statutes (2003). Both
subsections require Respondent to deny the application of
Petitioner on that ground.

16. Petitioner's failure to disclose his crimnal history

on the application also violated Florida Adm nistrative Code



Rul e 69B-211.042(2). |In relevant part, Florida Admnistrative
Code Rul e 69B-211.042(2) provides:

Every applicant shall disclose in witing to
the Departnent the applicant's entire | aw
enforcenment record on every application for
licensure, as required therein, whether for
initial, additional, or reinstatenent of
licensure. This duty shall apply even

t hough the material was disclosed to the
Departnment on a previous application

subm tted by the applicant.

17. The material m sstatenent on the application evidenced
a reckless and carel ess disregard of the truth of the matter
asserted. The material msstatenent was a fal se statenment that
Petitioner intentionally nmade in an effort to obtain the

license. See Hernandez v. AM SUB (Aneri can Hospital), Inc., 714

So. 2d 539 (Fla. 3d DCA 1998)(intentional m srepresentation can
be shown by reckl essness or carel essness as to the truth of the
matter asserted). The false statenent denonstrates a "l ack of
fitness or trustworthiness to engage in the business of

i nsurance"” within the neani ng of Subsection 626.611(7), Florida
St atutes (2003).

18. Upon the entry of a final order denying the
application and the expiration of any appeal, Petitioner nust
wait 15 years before submitting a new application unless
Petitioner denonstrates mtigating factors to support a shorter
waiting period. Contrary to the assertion in Respondent's PRO

Petitioner is entitled to a separate adm ni strative hearing to



shorten the waiting period or to denonstrate that he has been
rehabilitated before the expiration of the waiting period
prescribed in the relevant rule.

RECOMVENDATI ON

Based upon the foregoing Findings of Fact and Concl usi ons
of Law, it is

RECOVMENDED t hat Respondent enter a final order denying the
i cense application.

DONE AND ENTERED this 19th day of July, 2005, in

Tal | ahassee, Leon County, Florida.

DANI EL MANRY

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl.us

Filed wwth the Clerk of the
D vision of Adm nistrative Hearings
this 19th day of July, 2005.



COPI ES FURNI SHED

Dana M Wehle, Esquire

Depart ment of Financial Services
612 Larson Buil di ng

200 East Gaines Street

Tal | ahassee, Florida 32399

Peter J. Soto
14028 |Island Bay Drive, Apartnment 103
Ol ando, Florida 32828

Honor abl e Tom Gal | agher

Chi ef Financial Oficer

Depart ment of Financial Services
The Capitol, Plaza Level 11

Tal | ahassee, Florida 32399-0300

Carlos G Miiiz, Ceneral Counse

Depart ment of Financial Services
The Capitol, Plaza Level 11

Tal | ahassee, Florida 32399-0300

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submit witten exceptions within
15 days fromthe date of this Recommended Order. Any exceptions
to this Recormended Order should be filed with the agency that
will issue the Final Order in this case.



